
t gt$s#izmearean rgea (aria)

. -----~~{Q~R,{APPEALS), CENTRAL TAX,ijn:as, 7Floor, CentralExciseBuilding,
42ts.sh.91, Near Polytechnic,

, .,- · Ambavadi,.Ahmedabad-380015
re=+la3@of5%

a»22t±$###;#.#=++±±ft. ,ehs : 079 - 26305136

cfi ~~ (File No.): V2(ST) 219/A-II/ 2016-17 & V2(STC)36/A.N/Appeals/17-18 f )3(;1 tu'~ E;,,
~~~(Stay App. No.):
3fCfrc;r 3m;' ~f ~ (Order-In-Appeal No.): AHM-EXCUS-002-APP-95-96-17-18

~(Date): 28/09/2017, -;;:irt'r ~ ~~ (Date of issue): _

ft sw sis, 3rzJr (3r4ta) q_qRT l.lTfu,
Passed by Shri Uma Shanker, Commissioner (Appeals) ·

cff .3-Tfllcfct,~ rn ~~, (~-ll), ·3-J15J-tcdiilla, 3-11<-lcfrll~<-l ~ -;;:irt'r
.:, .:, .:, '

me 3mer if&aimst fa
Arising out of Order-In-Original No. (i) SD-02/REF-i75NJP/2016-17 Dated:

20.10.206 (ii) SD-02/REF-322NJP/2016-17 Dated: 13.04.2017

0 'Ef

issued by: Assistant Commr STC Commissioner, Service Tax (Div-II), Ahmedabad

3-lfi~cfiJi/!,!klcildJ 'cfiT a=rm "C!cfJ-1" tRIT (Name & Address of the Appellant/Respondent)

0

Mis Carbogen Amcis(India) Ltd

are nfaz 3r4a 32gr t ariar 3rgra war & it as z 3ner a u zrnfeen ##rt
al¢ av Ear#T 3f@par at 3r4t zn uhrw 3mar war# Gaar & I.:, .:,

Any person an aggrieved by this Order-in-Appeal. may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

:irrra~ 'q;"f~a;or ,3ITT)qaf :
Revision application to Go~ernment of India:

c1) (cfi) (@) #4hr 3na gr;a 3@0fr+T 1994 #r err Jroo afl-=c)' ~ 1N~~~-tr~
3

err #st 3q-nr a rrriqa h 3iaiir staru 3mac 3n Ra,n war, far in6z,T=a
fa3ma,aft ifs, #tac lT ±ra, m,c;- dildT,~~-11 ooo I cl,)- ~~~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application
Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street,
New Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following- case, governed by
first provison to sub-section (1) of Section-35:

(@1) zuem R zffG amasra zfG ar fa#t sisa zrr 3r #lur? -tr zn fa4
sisran au sisrar #i J:ITiif '8l' arct ~ diJdT -tr, znT fa#taisra zT mR -tr ~ '%' ~ cfiR@il

. .:,

-tr m~~ -tr orm r 4arr a airer e et I

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
. another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c) In case of goods exported outside India export to Nepal or Bhµtan, without payment of
duty.

3ifUn #tUna yc'yam a fg it sqt #R mar at r{ & st ha skr itg
~ ~~ cB"~ ~. ~ cB" aRT tfTfur m ~· "CR ·-m mer # fclrn~ (rf.2) 1998
arr 1oe gr fga Rag ·; el

(d)

(1)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

~~:~ <~) Pil1J.J1c1c1l 2001 cB" .~ 9 cB" 3@<RI FclPifcfl'c WBf~ ~-8 # err~
#, ~~ cB" >fffr am ~ WJTcp "fr -a'f.=r '1R1 cB" ~ wr-~ ~ ~~. "$T err-errmam cB" W2T ~~ fcn<:rr \JfFIT~ I ~ W2T m~- ciJT ~{_clJ!;!M $ 3WITf ~. 35-'-~ lf
mffur 1!fl" cB" ·~ cB" ~ cB" x=rr~ it3TR-6 'EJIBR c#\".m ~m~,
The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a O
copy ofTR-6 Challan evidencing payment of prescribed foe as prescribed under Section ··
35-EE ofCEA, 1944, under Major Head of Account.

(2) Rf@aura am4ea W2T ugf vie+a van ya ala qt zq sq a mmm 2001- tifm~
c#\" "GJW ai'R urai iera vHy Gal a uvulart ID 1000/- cJ51" 1!f@~ cJ51" "G!WI

The revision applicatio~ shall be accompanied by a fee of .Rs.200/~ where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. · ·

ftr zyca, 4hrqi zye vi ara 3rat6tu nrnf@aUr# sf r4G-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #tana zgen tf@rr, 1944·#ter 35-4t/as-< #if
Under Sectidn 35B/ 35Eof CEA, 1944 an appeal lies to:-

(as) affavr pceuiaa a if@r ftmft zyen, #ta aaa yea vi hara srfl#tr urn@rvr
c#\" fcrffi~~~ .=f. 3. 3TR. #. gm, fa«4l st vi . 0

(a)

(b)

(2)

the special·b,ench of Custom,. Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Pt!Jram, New Delhi-1" in all matters relating to classification valuation and.

\icJtl~Rsla ~ 2 (1) en lfm awm cB"m at 3r4ta, arftl #mmv#tr zyca, at
8nrzyco viaa 3r#tarrznf@raw (Rec) #t4fa 2a 9f0a, rs+erri it-20, q
##ea srRuzc aqu3vs, #artT, 317a141a-380016.

To the west regional benph of Customs; Excise & Service Tax Appellate Tribunal .
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

#hr wnar zgcer (srl«) Rima, 2001 cJ51" t1Rr s a siasf "SfCl?f ~;C[-3 # -Plmfu; fcnC[ ·~
srflcRtzi nnrf@era@i it n{ srfl fs &rfta fsg ·Tg mar #t.ar ufifas usia gee
c#\" .:rflr, ntur at air it anra mrz1 if5I; s a4 IT U+ta % 'cJiTI ~ 1000 /- ffl ,iisi-1::11
6Pfi I ursi su zgca t it, tnur at .:rflr! sit arzr ·rzar uif nu; s era a so arag]i.
w, 50Oo/-- #ha ?rft z@if I !"GIBT~~ c#\" .:rrr, &!:llul c#\" .:rflr 31N~ 7flff~~-s6< ••·• •.
lg qrUk unar & asi nu 1oooo/- #) hut ztf1 c#\" ffl~ xftix-clx cB" "W:r.~ ·· · .. \-:;,-:,. .... \ ·~~ ~--, ':
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~w,f¥a % were <B" ~iir at 'GlT<T 1 <IB were '3x1 x-l!:fFl cB" ~-~ •m4GJP!m atsr. cB" ~ c#r
, ITT qT "ITT \ifITT "Brfil~c#r tfro ft-Q.ffi t I

The appeal to the Appellate Tribunal sball be filed in, quadruplicate in form EA-3 as .
prescribed under Rule 6 of Central Excise(Appeai) Rules, 2001 and shall be
accompanied against (onewhich at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(3) zuR zr am?ra{ qr sm#ii nor rr star i trel sitar #a frg #la cnT grari srjar
tr fa5u mta1 g qzn#st gg ft fa far qt af aaa f; zenferf sr4lat
znrznT@raUr at ya rfta zn #hqr pt ya or4aa fhur \iTiill -% I

In case .of tbe order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt As the case may be, is
filled to avoitj scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) aralcau zyea] arfe~ma 4g7o zrnr vigil@er at~-1 . ~- 3RflRf ~~ fcpq ~ '1'@.~ 1l"T
Te arr?er zqeriferf Ruff nf@rantmat r@ta #l va ff "C!x ~.6.50 -cM" "'1 -xlltllclll ,wi,
fea€ am @hr nfegy

One copy of application or 0.1.0. ~s the case may be, and the _order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-r item·
of the court fee Act, 1975 as amended.

aat vi±f@ ii at firuaa ar fzuii 6t at ft zmf 3naff f@0zur uiar t "GITft~.
hf)aUna zgca vi lat ar@4la Inf@raw (araffaf@) fr, 4gs2 ffea et
Attention in invited to the rules covering these and other related matter contended in the
Customs, -Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982..

(6) flt yen, brr saraa ye ya@ata sf#tu mrnfar (free), # 4R or4tat #a imm
a4car #iar(Demand) yd is (Penalty) GT 1o% qaa aar 3#fear& lzrifa, 3rfr4av qasur 1omils
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

~~~~3.finrcrrcR"~~. ~~"ITT-TT ll~~ajdj'"(Duty Demanded) -
. .:,, ' . .

(i) (S~ction)mnD~~f.ttrifuftr\w;
(ii) far+arr hcr&dzas#rir;
(iii) her±z3fez fzriia4fer 6hasaer if@.

> zag rasat 'if sr4tr'i rasrir#tacri, 3f1fu;r' crrfu@ffl -.~·fi:rtr-qcr ~@' qi!T~~t..' n 9 ' ' (\.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellat~ Commission$r would have to be pre-deposited. Jt may be noted that the

, pre.,deposit is a mandatory condition}or filing appeal before CESTAT. (Section 35 C (2A)
· and 35 F of thej Central Excise Act; ·1944, Section 83 & Section 86 ofthe Finance _Act, _1994) . .

Under Central Excise and!Service Tax, "Duty demanded" shall include:
. (i) • amount determined .under Section 11 D; ·. .

(ii) · amount of err,oneous ce:nvat Credit taken;
(iii) amount payable under Rule 6 of the CenvatCredit Rules.

·· ~~- if ,W~r <1;. :-gffr 3r4hr jfrawr a ar szi res 3rrar ~~ m q0s rtla1Ra trr m ~ ~
--nr ~~ c1; 10% sraarail szi #ar au faarfa it 'ffq eras c1; 1 oo/o srirar #r r at el

~ _:, , I ' - .:, • •

In view of above,. an appeal against this order shall lie before the Tribunal on payment .of ']j)¾_~-~'--,.
of the duty demanded where dutYi or duty and penalty are m dispute, or penalty, where pf"~~!t¥010

N[-R '~---~!!\,\
alone Is m dispute. ' lh-t f> ·. !', ·0r\

A, e.5 g%4g . ,. ~ -:=,;.
1

~' 'lJ c_·.·. ·. ~ t 91
.'
1
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F.No. V2(ST)219/A-1I/16-17

ORDER-IN-APPEAL

M/s Carbogen Amcis (India) Limited (Now, Dishman Carbogen Amcis
Limited), 2 Floor, Bhadraj Chamber, Swastik Cross Roads, Navrangpura,

Ahmedabad 380 009 (henceforth, "appellant") has filed the following two appeals
against the Orders-In-Original dated 20.10.2016 and 13.4.2017 (henceforth,
"impugned orders") passed by the Assistant Commissioner, Service Tax, Division-11,

Ahmedabad (henceforth, "adjudicating authority") rejecting the refunds filed by the

appellant.
· Appeal No. Order-in-Order Amount Period

No. & date involved involved

V2(ST) 219/A-11/16-17 SD-02/REF Rs.70,70,000 Jan 2016 to

175/VJP/2016
Mar 2016

17 dated
20.10.2016

V2(STC)36/AN/Appeals/17- SD-02/REF Rs.36,71,800 Oct 2016 to

18 322/VP/2016
Dec 2016

t

17 dated
13.4.2017

2. Briefly stated, the facts of the case are that the appellant, having service tax

registration, entered into a contract with Carbogen Amcis AG, Switzerland
(henceforth, "Carbogen Amcis AG") for providing technical testing and analysis

services. The appellant procured these services from Dishman Pharmaceuticals and
Chemicals Ltd (henceforth, "Dishman Pharma") and took Cenvat credit of service tax
paid by Dishman Pharma, considering the technical testing and analysis services

procured from Dishman Pharma as input service for providing technical testing and
analysis services to Carbogen Amcis AG. The appellant considered the technical
testing and analysis services provided to Carbogen Amcis AG as export of services
within the meaning of rule 6A of the Service Tax Rules, 1994 and filed refund claims
under rule 5 of the Cenvat Credit Rules, 2004 (henceforth, "Cenvat Rules") for the
service tax paid on the services procured from Dishman Pharma. The services
provided by Dishman Pharma to the appellant, as per department, did not fall under
the definition of 'input service' defined under rule 2(1) of the Cenvat Rules as they
were identical to the services provided by the appellant, and therefore, not eligible
for Cenvat credit. The adjudicating authority, in his impugned orders, rejected the
refund claims after issuing the show cause notices. The appellant is in appeal against

rejection of refund claims.

0

3. The grounds of appeal, in very brief, are as follows-
3.1 As per appellant, service procured by him is well within the definition of .<5_zr35
'input service' Under rule 2(1) of the Cenvat Rules and hence, Cenvat credit is,:;~···~~~•-/•' we•°A..: 25#

• · ?i/1w...-- 43 '3)"swo
6 4zraG



F.No. V2(ST)219/A-II/16-17

O·

admissible; that itwould not have been possible to provide services to the overseas
¢ .

clientwithout availing the services from Dishman Pharma.
3.2 In absence of any machinery provision to deny credit on identical services,

restriction on availment of credit cannot be imposed.
3.3 The appellant disagrees with the adjudicating authority's view that place of

provision of service is in taxable territory (India) and service provided by the
appellant cannot be considered as. export of service. According to appellant, place of
provision of service in this case, as per rule 3 of the Place of Provision of Services
Rules, 2012 (POPS rules) is outside India and consideration has been received in
foreign currency and therefore, as per rule 6A of the Service Tax Rules, transaction

between appellant arid Carbogeri Amcis AG has to be treated as export.
3.4 The appellant states that post amalgamation of the appellant company with

. the Dishman Pharma w.e.f. 1.1.2015, Cenvat credit of service tax paid on services

provided by Dishman Pharma should be regarded as service to self and credit so

availed should be refunded.

4. Apersonal hearing was held on 14.9.2017, wherein Shri Siladitya Sarkar, Shri

Vimal Vadhiya and Shri Jayesh R Shah represented the appellant and reiterated the
grounds of appeal. Also, the representatives gave additional written submissions

and explained the provisions ofrule 2(1) of the Cenvat Credit Rules, 2004.

5. I have carefully gone through.the appeal papers. The refund claims made by

the appellant under rule 5 of the Cenvat Rules have been rejected by the
adjudicating authority mainly on two grounds - Cenvat availed is not admissible to

the appellant as the technical testing and analysis service procured from Dishman
Pharma cannot be considered an input service under rule 2(1) of the Cenvat Rules;
and service provided by the appellant cannot be treated as export as the place of

provision of service is within India.

5.1 As per rule 2(1) ibid, 'input service' means any service used by a provider of

Q . output servicefor providing an output service. According to adjudicating authority,

service provided by the appellant to the foreign client is the same which was
procured from Dishman Pharma and therefore cannot be treated as an output

service of the appellant.

5.2 First of all, appellant, as mentioned in his appeal, had entered into an

agreement with the foreign client to provide services for development of molecule,

managing the entire supply chain as well as undertaking the drug master file (DME)

and regulatory filings, and only a part of this entire activity was outsourced to /4~ o~~

Dishman Pharma. If this is the case, it is wrong to say that the input service as sue~;';;1::·:
0

~,

«assorted e $ s%!
\
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F.No. V2(ST)219/A-II/16-17

5.3 Further, from 1.7.2012, 'service' was defined as any activity carried out by a
person-for another for consideration. The term 'activity', as explained in Education
Guide Note 2.1, may include an act done, a work done, a deed done, an operation·

· carried out, execution of an act, provision of a facility, etc. Therefore, even if the
appellant has exported the input service as such, he has carried out an activity for

the foreign client in whatever manner, under an agreement and for a consideration.
Thus, the appellant has certainly provided a service; and the technical testing and

analysis service outsourced for this purpose has to be treated as an input service.

5.4 With regard to place of provision of service, since technical testing and

analysis appears to have been conducted for the purpose of developing some new
molecule, only some sample drugs or sample material might have come to the
appellant for testing and analysis. This implies that the drug or substance received

· for testing ceased to exist in the form it was received by the appellant. If this is the
case or something similar, rule 4 of the Place of Provision of Services Rules, 2012 is

inapplicable in view of Mumbai Tribunal's decision in the case of Pr. Commr. of
Central Excise v. Advinus Therapeutics Ltd, Pune [2017(51) STR 298 (Trib.
Mumbai)], -wherein it has been held that if the goods cease to exist in the form in
which it was supplied, it cannot be said that the services have been provided in
respect of goods, if it cannot be denied that services have been rendered on the
goods. Therefore, the adjudicating authority needs to revisit the facts and decide the
place of provision of services accordingly in light of Mumbai Tribunal's decision in
the case of Pr. Commr. of Central Excise v.- Advinus Therapeutics Ltd, Pune

· [2017(51) STR 298 (Trib.-Mumbai)].

5.5 With regard to appellant's argument that the when the appellant- company
and Dishman Pharma became a single entity after amalgamation w.e.f. 1.1.2015
pursuant to Gujarat High Court's approval vide order dated 16.12.2016, any
transaction between the two amalgamating entities shall be considered as service to
self and no service tax shall be liable to be paid. It is true that no service tax liability
arises in case of self service, however, this argument is not very relevant considering
that during the period of dispute, two entities have worked separately, or else there
should not have been any payment of service tax by Dishman Pharma for the

. services provided to the appellant.

0

0

6. The department's main ground for denying the benefit of credit is that input
service and output service are identical or same. This, in my view, has no basis in the
law as there seems to be no restriction in the definition of input service under rule<i;}3,.' •,'2

2(1) ibid that says that input service and output service cannot be identical. Ever; $"
is a back to back transfer of service, the fact remains that the appellant ii #· ,±,»

1'• ·SO.' .co ±
{e..a&

-•.. ·'-.·~



F.No. V2(ST)219/A-I/16-17

examining whether any express provision of the Cenvat Rules prohibits the
appellant to take credit on the same service. The adjudicating authority should pass

a speaking order after giving the appellant an opportunity of personal hearing.

i service. to its foreign client and denying the benefit of credit on the services used
. .

for this purpose is in violation of the spirit of Cenvat Rules. Sub-contracting or even
back to back sub-contracting is a very well known business transaction in the

service industry. It is also true that unlike goods, services are intangible in nature
and cannot be possessed or transferred to another person. It is therefore

appropriate for me to remand the matter back to the adjudicating authority for. .

,

7. The impugned orders are therefore set aside and appeals filed are allowed by

way of remand to the adjudicating authority.

The appeal filed by the appellant stands disposed of in above terms.

0

s
(3wmr in)

h.tzra3zrrr (3r4la).::,

Date: 28.09·22l7

?%..
(Sanwarena1nudda)
Superintendent
Central Tax (Appeals), Ahmedabad

By R.P.A.D.
. To,

. M/s Carbogen Amcis (India) Limited
(Now, Dishman Carbogen Amcis Limited),
znd Floor, Bhadraj Chamber, Swastik Cross Roads,
Navrangpura, Ahmedabad 380 009

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner of Central Tax, Ahmedabad -North.
3. The Additional Commissioner, Central Tax (System), Ahmedabad South.
4. The Asstt./Deputy Commissioner, Central Tax, Division-VII, Ahmedabad North

\5.Guard File.
6. P.A.




